TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA Y NAM
THANH PHO HA NQI Déc 1ap - Tw do - Hanh phiic
Ban an s6: 233/2023/DS - PT
Ngay: 23/05/2023
V/v: Tranh chap hop ddng mua
ban can ho chung cu.

, _NHAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA Y NAM

TOA AN NHAN DAN THANH PHO HA NOI
- Thanh phin Hpi dong xét xir phiic thdm gém c6:
Thdm phan - Chii toa phién toa: Ba Nguyén Thu Hong.
Cdc tham phan: 1. Ba Nguyén Thi Thu Hang;
2. Ong D6 Minh Hoang.

- Thuw ky phién toa: Ong L& Minh Puc - Thu ky Toa 4n nhan dan Thanh
phé Ha Noi.

- Pai dién Vién kiém sdat nhin dén Thanh phé Ha Ni tham gia phién
tdoa: Ong Lé Puc Phuong - Kiém sét vién.

Ngay 23 thang 5 nam 2023, tai tru s& Toa an nhan dan Thanh phdé Ha Noi
xét xtr phiic tham cong khai vu 4n dan su thu 1y s6 59/2023/DSPT ngay 14 thang
02 nam 2023, vé viéc “Tranh chap hop dong mua ban cin hd chung cu”.

Do Ban 4n so thdm s 30/2022/DS-ST ngay 14/9/2022 cta Tda an nhan
dan quan H, Thanh phd Ha Nbi bi khang cdo.

Theo Quyét dinh dua vu an ra xét xir phuc tham s6 143/2023/QD-PT ngay
31/3/2023; Quyét dinh hodn phién toa dan su phtc tham s6 163/2023/QDHPT-
PT ngay 18/4/2023 cua Toa an nhan dan Thanh phé Ha Noi, gitta cac duong su:

- Nguyén don: Ba P& Thi Phwong M, sinh nim 1955; S6 CMTND:
011141856, Cong an Ha Noi cdp ngay 09/04/2004; dang ky HKTT theo
CMTND (cii): S6 8 Ngo Quyén, phuong T, quan H, Thanh phdé Ha Noi; S6 cin
cudc cong dan: 001155010824, do Cuc truéng cuc canh sat Quan Iy HC vé
TTXH cap ngay 12/08/2022; dang ky HKTT theo cin cudc cong dan : To X cum
y, X, T, Ha Noi; noi ¢ hién tai: P nha E, khu d6 thi C, Thanh phd Ha Noi.

Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Luat su Hoang
Van H, Hoang Thi D, Vii Van A, Tt Thi Bich N - Van phong luat su Hoang H -
Poan luat su Thanh phd Ha Noi

- Bi don: Cong ty C6 phan dau tu xay dung X (sau day goi tat la Cong ty
X); Pia chi: S6 83A phd L, phuong T, quan H, Thanh phd Ha Noi; nguoi dai
dién theo phap luat: Ba BS Thi Hong N - Giam ddc; ngudi dai dién theo uy



quyén: Ba Bui Thi Y, 6ng Nguyén Tién N - Chuyén vién phap ché; Bia chi: ting
X toa n M duodng P, phuong M, quan N, Thanh phé Ha Noi.

- Ngueoi c6 quyén loi va nghia vu lién quan: Ong Nguyén Ngé V, sinh nim
1955; noi dang ky HKTT (cii): S6 b N, phuong T, quan H, TP. Ha Noi; Noi ding
ky HKTT (méi) va noi & hién tai: P nha E khu d6 thi C, Thanh phé Ha Noi;
nguoi dai dién theo uy quyén cua 6ng Nguyén Ngd V: Ba B4 Thi Phuong M.
- Nguoi ¢6 khang cdo: Ba P Thi Phuong M;
Ong Nguyén Ngo V.

NOI DUNG VU AN

Theo ban an so thim, nodi dung vu &n nhu sau:

Trong don khoi kién, bdn tur khai va qud trinh gigi quyét vu dn, nguyén
don - ba D6 Thi Phuong M trinh bay:

Ba Bo Thi Phuong M la bén mua cdn ho tai dy an nha & cao téng két hop
dich vu thuong mai tai 6 dat .A.23 thudc Khu d6 thi N (giai doan II), phuong D
va phudng X, quan B, Thanh phd Ha Noi do Cong ty X 1a cha dau tu theo: Hop
dong mua ban cin ho chung cu s6 S12101/2018/SSC/HPMBCH ngay
09/01/2018 (sau day goi tat la Hop dong mua ban cin ho chung cu sb S$12101),
cu thé: cin ho s6 01 tai ting 21 toa nha S1, dién tich 97,60m?, gia ban cin ho l1a
3.385.148.640d; gia ban chua bao gdm thué GTGT la 3.027.618.168d; phi bao
tri 2% gia ban 14 60.052.363d va Hop dong mua ban cin hd chung cu sb
$12103/2018/SSC/HPMBCH ngay 09/01/2018 (sau day goi tit la Hop dong
mua ban cin hd chung cu s6 $12103), cu thé: cin ho sb 03 tai ting 21 tda nha
S1, dién tich 85,90m?; gi4 ban cin ho 1a 2.979.347.010d; gi4a ban chua bao gém
thué GTGT 1a 2.664.676.236d; phi bao tri 2% gia ban la 53.293.525d.

Theo ndi dung quy dinh tai diém a khoan 3.3 Piéu 3 Hop dong mua ban
cin ho chung cu s6 S12101 va Hop ddng mua ban cin hd chung cu s6 S12103,
bén mua cé trach nhiém thanh toan gia tri hop dong thanh 08 dot. Trong do,
thanh toan dot 01 so tién tuong tmg 20% gia tri hop dong ngay sau khi ky hop
dong; tinh dén thoi diém ban giao cin hd, bén mua phai thanh toan 95% gia tri
hop ddng. Ba di thyc hién thanh toan tién mua cin ho dot 01 ngay sau khi hai
bén ky hop dong. Pén ngay 06/02/2018, ba di hoan thanh viéc thanh toan 95%
gia tri cua ca hai can ho S12101 va S12103 (gi4 da bao gdbm VAT nhung chua
bao gdm kinh phi bao tri) cho Céng ty X véi téng sb tién: 5.938.117.274d . Nhu
vy, ba d3 hoan thanh nghia vu thanh toan dé duoc nhan ban giao cin ho theo
quy dinh.

Theo thoa thuan tai hop dong, Cong ty X c¢6 trach nhiém ban giao can ho
du kién vao quy II nam 2019 va khong duoc vuot qua 90 ngay ké tir ngay ban
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giao dy kién cubi cung. Tuy nhién, qua qua trinh thi cdng xay dung, Cong ty X
cham ban giao can ho 180 ngay so vai cam két .

Ngay 10/01/2019, tai budi lam viée truc tiép véi dai dién Cong ty X, ba da
dé nghi cham dut cac Hop dong mua ban can ho chung cu sé $12101 va Hop
d6ng mua ban cian ho chung cu S12103 véi ly do: Dy an chua du diéu kién ban
giao khi qua thoi han ban giao va dé nghi Cong ty X giai quyét quyén loi cho ba
khi don phuong chdm diat hop dong do 161 cham ban giao cua Cong ty X theo
ndi dung thoa thuan tai hop dong. Ngay 01/7/2020, thong qua Cong ty Luét
TNHH Hiép Thanh, ba tiép tuc guri dé nghi chim dut hop dong téi Cong ty X.

Theo quy dinh tai diém d khoan 12.2 Diéu 12 Hop dong mua ban cin ho:
“Trong truong hop Bén Mua don phwong cham ditt hop dong theo quy dinh tai
diém b khodn 12.2 Hop dong ndy, Bén Ban phdi hodn trd lai cho Bén Mua: (i)
toan bo sé tién ma Bén Mua da thanh todn (khodn thanh todn ndy khéng tinh
ldl) (iz) tién phat vi pham 8% tong gia tri hop dong nay (chua tinh thué), (iii)
tién béi thiuong thiét hai phat sinh xac dinh theo quy dinh phap luat. Truong hop
hai bén khong thong nhdt du’ac tong mirc boi thu'ong & cdc diém néu trén, tong
mikc boi thwong dwge hai bén dn dinh bang 16% tong gid tri hop dong ndy trong
vong 30 ngay ké tir ngay cham ditt hop dong hodc theo vian ban bdo lanh c6 lién
quan ciia Ngdn hang”. Tuy nhién, sau 30 ngay ké tir ngdy dé nghi cham dut hop
dong, ba da nhiéu lan lién hé yéu cau Cong ty X cham dat cac Hop dong mua
ban can ho chung cu s6 S12101 va cac Hop dong mua ban cin hd chung cu s6
S12103, thuc hién cac nghia vu co lién quan, nhu:ng Cﬁng ty X khong thuc hién
ciing khdng dua ra bat ky ké hoach g1a1 quyet yeu cau chim dat hop dong cia
ba. Vi vay, ba de nghi Toa an giai quyét cac van dé sau:

1. Yéu cau Cong ty X thuc hién cac cong viéc can thiét dé cham dut Hop
dong mua ban cin hd chung cu sé S12101/2018/SSC/HPMBCH ngay
09/01/2018 va s6 S12103/2018/SSC/HDMBCH ngay 09/01/2018.

2. Hoan tra toan bo sb tién ba di thanh toan theo cac Hop déng mua ban
cua 02 can hd la: 5.938.117.2744.

3. Thanh toan tién phat vi pham 8% tong gia tri cua 02 hop dong (chuwa
bao gom thué GTGT) tuong ung véi s tién: (3.088.170.531d + 2.717.969.761
D) x 8% = 464.491.2234.

4. Thanh toan tién boi thuong thiét hai 8% tong gia tri ciia 02 hop dong
(chua bao gém thué GTGT) twong ung véi sd tién: (3.088.170.531d + 2.
717.969.7614d) x 8% = 464.491.2234.

5. Thanh toan tién 1di phat sinh trén s tién gbc, tién phat va tién bdi
thuong thiét hai do cham thanh toan tur thoi diém phat sinh nghia vu thanh toan
(30 ngay ké tir ngay Cong ty nhan duoc thong bao cham dut Hop dong) dén khi
ban an c6 hiéu lyc phap luat. Tam tinh dén ngay 12/8/2020 la: 18.813.9724.
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Téng s tién (2) + (3) + (4) + (5) = 5.938.117.274d + 464.491.223d +
464.491.223d + 18.813.972d = 6.885.913.693d (sau ty, tAm trim tdm muoi lim
triéu, chin trim mudi ba nghin sdu trim chin ba dong).

Tai ban tu khai ngay 06/5/2022, nguyén don trinh bay bé sung:

(1) Bbi thuong thiét hai ctia can ho gom:

Ther nhat, thiét hai vé cong néng sir dung:
DAi véi cin S12101:

- Trudng hop ba cho Cong ty X thué lai cin ho dé khai thac dich vu: cin
ctr Chinh sach ban hang danh cho can hd toa S1 ngay 15/8/2017 ctia Cong ty X
vé viéc ap dung chinh sach Hometel trong viéc thué lai cin ho ctia khach hang
voi 1o1 nhuan 1€n td1 24% gia tr1 cdn ho (chua bao gém VAT va KPBT) trong
thoi han 03 nam ké tir thoi diém ban giao cin ho dé khai thac dich vu. Do do, s6
tién ba bi thiét hai do 16i cia Cong ty X cham ban giao cin ho la: 3.027.618.168d
X 24% = 726.628.360d (trong d6 gia tri cin ho chua bao gdbm VAT va kinh phi
bdo tri 14 3.027.618.168d.

- Truong hop ba tu khai thac cong ning: Theo ndi dung Hop dong mua
ban can ho chung cu s6 S12101, cac bén thoa thuan ngay cubi cung ciia ngdy ban
giao 14 29/9/2019. Tuy nhién, tai thoi diém d6 can ho chua du diéu kién ban giao
dan dén ba khong thé sur dung dugc can ho cling nhu thuc hién viéc cho thué,
viéc nay khién ba that thoat mot khoan thu nhap. Tai thoi diém cubi nim 2019,
rat nhiéu cin ho di cho khach hang thué véi gia rat cao, d6i voi nhitng can ho co
cung dién tich v&i can ho S12101 gia cho thué dao dong tir 18.000.000d dén
22.000.000d/ thang. Do do, so tién bi thiét hai do Cong ty X cham ban giao din
dén viéc khong thé cho thué lai can ho trong khoang thoi gian tir ngay 29/9/2019
dén 31/3/2022 (29 thang), cu thé nhu sau: 18.000.000d x 29 (thang) =
522.000.0004 .

Doi véi can ho S12103:

- Truong hop ba cho Cong ty X thué lai can ho dé khai thac dich vu: cin
ctt Chinh sach ban hang danh cho can ho toa S1 ngay 15/8/2017 cua Cong ty X
vé viéc ap dung chinh sach Hometel trong viéc thué lai cin ho cia khach hang
v6i loi nhuan 1én t&i 24% gia tri can ho (chua bao gdom VAT va KPBT) trong
thoi han 03 nam ké tir thoi diém ban giao can ho dé khai thac dich vu. Do d6, sb
tién bj thiét hai do 18i ctia Cong ty X cham ban giao cin ho 1a: 2.664.676.236d x
24% = 639.522.296d (trong d6 Gia tri can ho chua bao gdom VAT va kinh phi
bao tri 1a 2.664.676.2364.



- Trudng hop ba tu khai thac coéng ning: Theo ndi dung Hop dong mua
ban cin ho chung cu s6 12103, cac bén thoa thuan ngay cudi cing ciia ngay ban
giao 13 29/9/2019. Tuy nhién, tai thoi diém d6 can ho chua du diéu kién ban giao
dan dén ba khong thé sir dung duoc cin ho ciing nhu thyc hién hoat dong cho
thué. Viéc nay khién ba that thoat mot khoan thu nhap trong khi d6 tai thoi diém
cudi ndm 2019, rat nhiéu cin hd da cho khach hang thué véi gia rat cao, doi voi
nhitng can hd c6 cung dién tich véi can hd S12103 gid cho thué dao dong tur
15.000.000d dén 17.000.000d/ thang. Do dé, s6 tién ba bi thiét hai do Cong ty X
Cham ban giao din dén viéc khong thé cho thué lai can ho trong khoang thoi
gian tir ngdy 29/9/2019 dén 31/3/2022 (29 thang), cu thé nhu sau: 15.000.000d x
29 (thang) = 435.000.0004.

Thit hai, thiét hai trong viéc thanh todn so tién 1di sudt hang thang doi voi
khoan vay cho 02 can ho:

D6 voi can ho S12101:

- Sb tién 14i thang 10/2019 1a: 18.649.312d;
- Sb tién 1ai thang 11/2019 1a: 22.729.845d;
- Sb tién 1ai thang 12/2019 1a: 21.881.859d;
- Sb tién 1ai thang 01/2020 1a: 11.629.5204.

S tién ba dé nghi Cong ty X thanh toan do ba bj thiét hai trong viéc thanh
toan lai sudt hang thang la: 18.649.312d+ 22.729.845d + 21.881.859d +
11.629.520d = 74.890.536d.

Péi voi can ho $12103:

- S6 tién 1i thang 10/2019 1a: 16.413.7074;
- Sb tién 1ai thang 11/2019 1a: 20.005.082d;
- S6 tién 1ai thang 12/2019 1a: 19.258.750d;
- S6 tién 1ai thang 01/2020 1a: 34.713.5974;
- Sb tién 1ai thang 02/2020 1a: 30.761.9484d.

Tong sd tién ba dé nghi Cong ty X thanh toan do bi thiét hai trong viéc
thanh toan 14i sudt hang thang 1a: 16.413.707d& + 20.005.082d + 19.258.750d +
34.713.597d + 30.761.948d = 121.153.0844.

Thit ba, khodn 16 % (muwoi sau phan trdm) theo hop dong:
Theo quy dinh tai diém khoan 12.1 Piéu 12 Hop ddng quy dinh trach

nhiém cua hai bén va viéc xur Iy vi pham hop dong nhu sau: “..(7i) tién boi
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thwong thiét hai phat sinh xac dinh theo quy dinh phap ludat. Truong hop Hai
Bén khéng thong nhat du’o’c tong mirc boi thuong & cdc diém néu trén, tong miuec
béi thuwong dwoc Hai Bén dn dinh bang 16 % (Muwoi sau phan tram) Tong gid tri

b3

hop dong nay (chwa tinh thué) ....”.
- Tong gié tri hop dong la: 3.385.148.640d;
- Thué gié tri gia ting: 296.978.109d;

Téng gia tri hop ddng (chwa tinh thué) dugc tinh dua trén gia ban cin ho
trir di thué gid tri gia tang: 3.385.148.640d - 296.978.109d = 3.088.170.5314.

Do d6, s6 tién boi thuong yéu cau Cong ty X thuc hién néu cac bén khong
thong nhat dugc tong muc boi thuong la: 3.088.170.531d x 16% =
494.107.2854.

Téng s6 tién ba yéu cau Cong ty X boi thuong thiét hai do khong thé cho
Cong ty X thué lai dé khai thac dich vu va s6 tién 13i d4 thanh toan cho khoan
vay 1a: 726.628.360d + 74.890.536d = 801.518.8964.

(2) Thanh toan tién lai phat sinh trén tién gdc, tién phat, tién boi thuong
thiét hai do cham thanh toan tir thoi diém phat sinh nghia vu thanh toan (30 ngay
ké tir ngay Cong ty Xnhéan duoc théng bao chadm dut hop dong) dén khi ban an
co hiéu luc.

Can ctr tai Diéu 357 va Diéu 468 Bo luat dan sy nam 2015, Cong ty X c6
nghia vy thanh toan sé tién 1ai suat do cham thuc hién nghia vu véi 13i suat 1a
10%/nam.

S6 ngay cham thanh toan (tinh tir thoi diém phat sinh nghia vu thanh toan -
ngay 01/8/2020 (30 ngay ké tir ngdy Cong ty nhin dugc thong bao chdm dit
Hop dong - ngay 01/7/2020) tam tinh dén ngay 30/4/2022 14 637 ngay.

2.1. B6i véi can S12101:

S6 tién tinh 14i sudt gdm cac khoan sau: Toan bd so tién ba di thanh toan:
3.158.366.463d; SO tién phat vi pham Hop dong: 247.053.642d; Sé tién boi
thuong thiét hai: 801.518.896d. Tong s6 tién 1ai do cham thanh toan tai Can
S12101 1 (3.158.366.463d + 247.053.642d + 801.518.896d) x 10%/nim x 637
ngay = 734.197.2994.

2.2. Bbi v6i can S12103:

S tién tinh 13i suat gdm cac khoan sau: Toan bd so tién ba di thanh toan:
2.779.750.811d; SO tién phat vi pham Hop dong: 217.437.581d; SO tién boi
thuong thiét hai: 760.675.380d. Tong s6 tién 1ai do chdm thanh toan tai Can
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S12103 1a (2.779.750.811d + 217.437.581ad + 760.675.380 d) x 10%/nam x 637
ngay = 655.824.4454.

Tong sb tién ba dé nghi Cong ty X thanh toan d6i voi Can ho S12101 bao
gdm tong s tién ba da thanh toan, sb tién phat vi pham hop ddng, sé tién boi
thuong thiét hai, tong sb tién 13i do cham thanh toan lan luot tuong ung la:
3.158.366.463d + 247.053.642d@ + 801.518.896d + 734.197.299d =
4.941.136.300d.

Tong s tién ba dé nghi Cong ty X thanh toan ddi voi Can ho S12103 1a:
2.779.750.811@ + 217.437.581@ + 760.675.380d8 + 655.824.445d =
4.413.688.2174.

Tai budi hoa giai ngdy 29/7/2022, ba M rat phan yéu cau vé viéc boi
thuong thiét hai trong truong hop cho thué lai hai can ho khai thac dich vu va bdi
thuong thiét hai 16% tong gia tri hop dong (chua tinh thué) quy dinh tai diém d
khoan 12.2 Piéu 12 hop dong ddi véi ca hai can hd. Con céc yéu cau khac giir
nguyén.

Trong qud trinh gidi quyét vu dn, nguoi dai dién theo 1y quyén cia bi don
- ba Bui Thi Y trinh bay:

Ba xac nhan vé viéc ky hop dong gitta Cong ty X va ba D& Thi Phuong
M; ba x4c nhan 13 chi dau tu chdm ban giao nha, nhung ba M ciing khong c6
thién chi nhan can ho. Chu dau tu dong ¥ chdm dit hop dong. Tai budi hoa giai
ngay 29/7/2022, bi don doéng ¥ cham dut 02 hop dong mua ban cin ho noi trén,
hoan tra lai s6 tién di thanh toan mua cin ho va dong ¥ tra s6 tién phat vi pham
hop dong 8% tong gia tri hop dong (chua tinh thué GTGT) ddi véi ca hai can ho.

Tai ban an so tham sé6 30/2022/DS-ST ngay 14/9/2022 ciia Toa dn nhdn
dan qudn H, Thanh phé Ha Noi, da xik:

1. Chép nhan mot phan yéu cau khoi kién cua ba B4 Thi Phuong M.

Cham dat hop dong mua ban cin ho chung cu  sb
$12101/2018/SSC/HPMBCH ngay 09/01/2018 va hop dong mua ban cin ho
chung cu s6 $12103/2018/SSC/HPMBCH ngay 09/01/2018 dugc ky két giira ba
P4 Thi Phuong M va Céng ty ¢b phan dau tu xdy dung X vé viéc mua ban cin
ho s6 01, 03, tang 21, toa nha S4 thudc nha chung cu Dy 4n “Nha & cao tang két
hop dich vu thuong mai” tai 16 dat .A.23CT, 6 dat 1.A.23 khu d6 thi L (giai
doan II), phuong B va phuong X, quan B, Thanh phd Ha Nbi.

2. Ghi nhan su tu nguyén cua cac bén duong su vé vi¢c gidi quyet mot
phan vu an. Cu thé:



2.1. Cong ty ¢ phan dau tu xay dung X dong ¥ thanh toan cho ba Bd Thi
Phuong M s tién ma ba M di thanh todn dé mua cin ho S12101 Ia:
3.158.366.463d, va can S12103 1a 2.779.750.8114.

Téng s6 tién goc cong ty co phan dau tu xdy duyng X phai thanh toan cho
ba M theo thoa thuan 1a 5.938.117.2744.

2.2. Cong ty co phan dau tu xdy duyng X dong y thanh toan tién phat vi
pham 8% téng gia tri cia mdi hop dong (chua tinh thué) theo khoan 12.1 Diéu
12 ctia hop d6ng mua ban cin ho chung cu di ky véi ba M, ddi véi can S12101
la 247.053.6424d, va can S12103 la 217.437.581d

Téng sb tién phat vi pham hop dong cong ty c6 phan dau tu xay dung X
phai thanh toan cho ba M theo thoa thuan 1a 464.491.223 dong.

3. Khong chap nhan yéu cau khoi kién ciia ba DS Thi Phuong M vé viée
thanh toan céc khoan tién (tinh dén ngay xét xir):

3.1. Thiét hai vé cong nang sir dung: d6i vai can S12101 1a 648.000.000d,
d6i voi can S12103 1a 540.000.000d

3.2. Thiét hai trong viéc thanh toan sb tién 1di suat hang thang d6i véi
khoan vay tai ngan hang Sacombank cua can S12101 la 74.890.536d, cua can
S12103 14 121.153.084d

3.3. Tién phat do thanh toan khoan vay truéc han dbi voi can S12101 1a
46.000.000 dong, can S12103 1a 36.000.000d

3.4. Thanh toan tién 13i phat sinh trén s6 tién gbc, tién phat vi pham hop
déng, tién phat thanh toan khoan vay trudc han, tién boi thuong thiét hai do
cham thanh toan tir thoi diém phat sinh nghia vu thanh toan (30 ngay ké tir ngay
cong ty nhan duogc thong bao cham dut hop dong) dén ngay xét xur, ddi voi can
S12101 142 1.128.779.3434d, can S12103 1a 998.990.421d

Téng sb tién khong dugc chap nhan 1a 3.593.813.384d.

Ngoai ra, ban an con quyét dinh xir I tién tam tng an phi, tuyén chiu an
phi.

Sau phién toa so tham, ngay 21/9/2022 Toa an nhan dan quan H nhan duoc
don khang cdo dé ngay 20/9/2022 cua ba P4 Thi Phuong M va 6ng Nguyén Ngd
V. Pham vi khang c4o toan bd ban an so tham.

Tai phién toa phdc tham,

Ba P Thi Phuong M dé nghi Toa an chdp nhan don khang cdo cia ba va
6ng Nguyén Ngo V. Ba c6 mong mudn duge nhan hai cin ho trén.

Nguoi bao vé quyén va loi ich hop phap cua nguyén don dé nghi Hoi déng
Xét xir chap nhan toan bd khang céo caa nguyén don.

Pai dién Cong ty X dé& nghi Hoi ddng xét xur khdng chap nhan yéu cau
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khang céo cua ba D6 Thi Phuong M va 6ng Nguyén Ngo V.

Cac duong sy khdng hoa giai dugc voi nhau vé viéc giai quyét vu an.

Pai dién Vién kiém sat nhan dan Thanh pho Ha Ngi tham gia phién toa
phét biéu y kién:

Vé t6 tung: Hoi dong xét xir va cac duong sy tuan thu day du cac quy dinh
cua Bo luat té tung dan sy tir giai doan thu Iy vu an dén phién toa xét xu vu an.

Vé khang céo: Xét don khang cao ctia ba S Thi Phuong M va ong
Nguyén Ngo V phu hop vé ndi dung, hinh thirc va trong thoi han quy dinh tai
Piéu 273 Bo luat t6 tung dan su, khang c4o hop 1¢ vé hinh thirc.

Vé ndi dung: Dé nghi Hoi dong xét xir ap dung khoan 1 Diéu 308 B luat t6
tung dan sy: Khong chip nhan khang cdo cua ba D5 Thi Phuong M va ong
Nguyén Ngo V; giit nguyén ban 4n so tham sé 30/2022/DS-ST ngay 14/9/2022
cua Toa an nhan dan quan H, Thanh phé Ha Noi.

Can cir vao cdc tai liéu co trong hé so vu an dwoc tham tra tai phién toa
va can cir két qud tranh tung tai phién tod, Hoi dong xét xir phiic tham nhdn

dinh:.

NHAN PINH CUA TOA AN:

[1] Vé t6 tung:

Vé khang céo: T0a an nhan dan quan H da xét xtr vu an ngay 14/9/2022.
Sau phién toa so tham, ngay 21/09/2022, Toda an nhan dan quan H nhan dugc don
khang céo dé ngay 20/09/2022 ctia ba B4 Thi Phuong M va 6ng Nguyén Ngb V;
dau buu dién noi giri di dé ngay 20/09/2022.

Hoi dong xét xir nhan thay, khang cdo cua ba DS Thi Phuong M va dng
Nguyén Ngo V trong han luat dinh; ba M va 6ng V duoc mién ndp tam ng an
phi phiic tham theo quy dinh. Hoi dong xét xir xac dinh don khéng cdo cta ba M
va 6ng V dam bao vé chu thé, hinh thirc, ndi dung va trong thoi han khang céo
theo quy dinh tai Diéu 271, Piéu 272, Piéu 273 cta Bo luat t6 tung dan sy nim
2015.

[2] Xét khang c4o ciia ba P6 Thi Phwong M va 6ng Nguyén Ngé V:

[2.1] Xét yéu cdau cham dit Hop dong mua bin can hé chung cw sé
S12101/2018/SSC/HPMBCH ngay 09/01/2018, Hop dong mua bdn cin h
chung cuw s6 $12103/2018/SSC/HPMBCH ngay 09/01/2018 va doi sé tién goc:

Qua trinh giai quyét vu 4n, nguyén don va nguoi dai dién theo Gy quyén
ctia bi don déu thira nhan Cong ty X dd cham ban giao nha. Ngay 29/7/2022,
Cong ty X déng ¥ cham dut hop dong mua ban cin hd nodi trén theo yéu ciu cia
ba M.



Tai diém d khoan 12.2 Piéu 12 ciia Hop déng mua ban cin ho chung cu $6
S12101 va Hop ddng mua ban cin ho chung cu sé S12103 quy dinh: “Trong
trieong hop bén mua don phwong cham dirt hop dong theo quy dinh tai diém b
khodn 12.2 hop dong nay, bén ban phdi hodn trd lai cho bén mua: (i) todn bé s6
tién ma bén mua da thanh toan (khoan thanh toan nay khéng tinh lai)...

Do do, Toa an cap so thAm chap nhan yéu cau chdm dut Hop dong mua
ban can ho chung cu sb S12101 va Hop dong mua ban can hd chung cu sb
S12103 va budc COng ty X phai tra lai cho ba M s tién ba M dd nop ddi voi
cin ho so S12101 la: 3.158.366.463d, dbi véi can ho so S12103 la
2.779.750.8114 1a phu hop véi Didu 422, Piéu 428 B6 luat dan sy nim 2015 va
thoa thuan ciia cac bén tai hop dong.

Noi dung khang cdo ciia ba M vé viéc Cong ty X da huy dong va sir
dung von cua ba trai phép, vi pham quy dinh tai khoan 5 Piéu 8 Luat kinh doanh
bat dong san va Piéu 57 Luat kinh doanh bat dong san. Tuy nhién, giita ba M va
Cong ty X da dong ¥ chim Hop dong mua ban cin ho chung cu s6 S12101 va
Hop d6ng mua ban can ho chung cu s6 S12103, nén Hoi dong xét xir khdng xem
xét yéu cau khang céo nay.

[2.2] Xét yéu cdu boi thuwong thiét hai do phdi tra ldi sudt hang thing doi
VvOi khodan vay cho can ho 1.441.793.6284:

Hoi dong xét xir nhan thy, ba M ky hop dong vay SacomBank sb tién
4.660.000d dé mua can ho. Theo hop déng mua ban thi thoi diém ban giao cin
ho du kién 1a thang 9/2019, sau thoi diém ba M phat sinh nghia vu tra cac khoan
tién 1ai, phi cho SacomBank. Viéc Cong ty X chdm ban giao nha hay khong thi
ba M van phai tra tién 14i vay, tién phi cho SacomBank.

Hon nita, viéc ba M vay tién ngan hang Sacombank va cac khoan vay
ngoai dé mua can ho 1a sy tu nguyén, théng nhat ciia cac bén, Cong ty X khong
c6 151 trong quan hé vay no nay. Do d6, khoan vay nay khdng lién quan dén
Cong ty X. Mit khac, cac bén khong c6 thoa thuan vé viéec Cong ty X cé nghia
vu thanh toan cho ba M khi phét sinh cac khoan vay. Do d6, Toa 4n cap so tham
khong chap nhan yéu cau niy cua nguyén don 1a ¢ can ci.

[2.3] Xét yéu cau béi thuwong thiét hai la khodn loi truc tiép ddang 1€ dwoc
huéng trong khodng thoi gian tir ngay 29/9/2019 dén 29/03/2023 (42 thang) néu
khong co hanh vi vi pham cham ban giao can ho cua Cong ty X:

Ho1 déng xét xur nhan théy, tai muc 8.2 diéu 8 cua hop déng quy dinh
“thoi diém ban giao can ho dw kién thang 9/2019. Viéc ban giao can h ¢ thé
som hon hodc muon hon so voi thoi gian quy dinh tqi khoan nay, nhung khong
dwoc cham qua 90 ngay ké tir ngay cudi cung ciia ngay ban giao di kién theo
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quy dinh trén”. Nhu vay, chim nhét 1a ngdy 30/9/2019 hodc ngay 30/12/2019,
Cong ty X c6 nghia vu ban giao can ho cho ba M.

Do Céng ty X vi pham vé viéc chdm ban giao cin ho nén ba M di don
phuong chim dut Hop dong mua ban cin hd chung cu sé $12101 va Hop dong
mua ban cin ho chung cu s6 S12103. Yéu cau bdi thuong ciia ba M la khong c6
co s& duoc chip nhan boi 18 can ho chua ban giao thi bA M - chua thé ky hop
ddng cho thué dugc. Mit khac, ba M ciing khong cung cdp dugc ching ctr
chtrng minh sau khi ky hop déng mua ban ba M d3 ky hop dong cho thué véi
nguoi khac. Do do, viéc dau tu vao cin ho dé tdng gia tri cua can ho la chua co,
d6ng nghia véi viéc thiét hai thuc té chua xay ra. Toa an cap so tham khong chap
nhan yéu cau bdi thuong thiét hai ciia ba M 13 ¢o co s6.

[2.4] Xét yéu cau tinh ldi ciia cdc khodn tién goc da thanh todn, tién phat
Vi pham hop dong véi sé tién 2.080.844.512d"

Hoi dong xét xir nhan thiy, tai diém d Piéu 12.2 cua Hop dong mua ban
cin ho chung cu sé $S12101 va Hop dong mua ban cian hd chung cu sé6 S12103:
“Trong truong hop Bén Mua don phirong cham ditt Hop dong theo quy dinh tai
diém b Piéu 12.2 Hop dong nay, Bén ban phdi hodan trd cho Bén mua: (i) todn
bé sé tién ma Bén mua da thanh toan (khodn thanh todn nay khong tinh
1i)... ”. Do vy, yéu cau boi thuong nay khong cé trong thoa thuan cia hai bén
nén Hoi dong xét xtr khong ¢ can cir chap nhan.

[2.5] Xét yéu cau boi thuong 16% tong gid tri Hop dong:

Hoi dong xét xir nhan thay, theo quy dinh tai khoan 2 Piéu 16 Luat kinh
doanh bat dong san 2014 thi “viéc phat va boi thwong thiét hai do bén mua, bén
nhan chuyén nhuwong, bén thué, bén thué mua cham tien dg thanh todan hodc bén
ban, bén chuyén nhwong, bén cho thué, bén cho thué mua chdam tién dé ban giao
bat dong sdn do cdc bén théa thudn va phdi dwoc ghi ré trong hop dong”.

Theo quy dinh tai diém d Diéu 12.2 ciia Hop dong mua ban cin hd chung
cur s6 $12101 va Hop dong mua ban cian ho chung cu s6 S12103 : “Trong truong
hop Bén Mua don phwong cham dirt Hop dong theo quy dinh tai diém b Piéu
12.2 Hop dong nay, Bén ban phdi hoan trda cho Bén mua: (i) toan bé sé tién ma
Bén mua da thanh todn (khodn thanh todn nay khéng tinh 1di), (ii) tién phat vi
pham 8% (tam phan tram) tong gid tri Hop dong ndy (chuwa tinh thué), (iii) tién
béi thwong thiét hai phat sinh xac dinh theo quy dinh phap ludt. Truong hO’p Hai
bén khéng thong nhdt du’O'c tong mirc boi thwong ¢ cdc diém néu trén, tong murc
boi thwong dwoc hai bén dn dinh bang 16% (mwoi sdu phdn trim) tong gid tri
Hop déng nay (chua tinh thué) trong vong 30 ngay ké tir ngay chdm dirt Hop
dong hodc theo van ban bdo lanh cé lién quan ciia Ngdn hang...”.
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Hoi dong xét xir nhan thdy, ba M véi tu cach 1a khach hang ciia Cong ty
X, d3 ndp 95% tong gia tri hop dong tir ndm 2019, cho dén nay da gan 04 nim
nhung do 16i ctia Coéng ty X chdm ban giao ma phai ¢ yéu cau chdm dat hop
d6ng, cho dén nay khong nhan duoc nha, ciing chua nhan lai dugc tién da thanh
toan cho Cong ty X gy ra cac thiét hai vé vat chat, tinh than cho ba M. Sé tién
d4 déng néu gui ngan hang thi trong 04 nim ciing phat sinh khoan tién 1ai
khoang 10%/nam. Can chp nhan yéu cau bdi thuong thiét hai cia ba M la pho
hop voi1 khoan 2 Diéu 16, Diéu 21, Piéu 22, Piéu 23 Luat kinh doanh Bit dong
san nim 2014; Diéu 13, Piéu 360 va Diéu 418 Bo luat dan sy nam 2015. Tuy
nhién, gitra hai bén cho dén nay khong théng nhat dugc tong mirc bdi thudong; do
vy ¢ can clr chip nhan tong s tién bdi thuong thiét hai ma Cong ty X phai
thanh toan cho ba M 1a 16% gia tri hop dong theo quy dinh tai diém d Piéu 12.2
Hop déng mua ban cin hd chung cu sé6 S12101 va Hop dong mua ban cin ho
chung cu s6 S12103 véi s6 tién cu thé:

1. Can S12101: 16% x 3.087.670.531d = 494.027.284d;
2. Can S12103: 16% x 2.717.969.761d = 434.875.1614,;

Téng (1)+ (2) = 494.027.284d + 434.875.161d = 928.902.4454.

Do nguyén don da duoc chip nhan muc bdi thuong 16% cua tong gia tri
hop dong nén doi véi yéu cau tra tién lai cua tién goc, tién phat vi pham hop
dong, tién boi thuong thiét hai, phi trd ng trude han so tién 1a khong c6 can cu.

[2.6] Xét yéu cau thanh todn tién phat vi pham 8% tong gid tri hop dong
(chuwa bao gom thué GTGT) doi voi can S12101 la 247.053.642d, va can S12103
la 217.437.5814"

Hoi dong xét xir nhan thay, theo quy dinh tai diém d Piéu 12.2 cta Hop
d6ng mua ban can hd chung cu sé S12101 va Hop dong mua ban cin ho chung
cu s6 S12103 thi hai bén da thoa thuan trong truong hop Bén mua don phuong
cham dut hop dong theo quy dinh tai diém b Diéu 12.2 hop dong thi Bén ban
phai hoan tra cho Bén mua céc khoan tién trong d6 da bao gdbm “...(ii) tién phat
vi pham 8% (tdm phan tram) tong gid tri Hop dong nay (chua tinh thué)...” va
cac khoan tién nay duoc an dinh bang 16% (mudi sau phan trim) tong gié tri hop
dong.

Do Hoi dong xét xir dd chip nhan téng sd tién boi thudng thiét hai 1a 16%
& trén nén Hoi dong xét xtr khong chdp nhan yéu cau thanh toan tién phat vi
pham 8% tong gié tri hop dong (chua bao gom thué GTGT) ) ddi véi can S12101
1a 247.053.642d, va can S12103 14 217.437.5814d.

Tt nhiing nhan dinh trén, can chép nhan mot phﬁn khang cao cua ba bo
Thi Phuong M va 6ng Nguyén Ngd V; can budc Cong ty X phai thanh toan cho
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ba P& Thi Phuong M sé tién gbc dd dong va 16% tong gia tri hop dong la:
3.158.366.463d + 2.779.750.811@ + 494.027.284d + 434.875.161d@ =
6.867.019.719d (sau ty, tam tram sau muoi bay triéu, khong tram mudi chin
nghin, bay tram muoi chin dong).

Tong sd tién nguyén don khong duoc chip nhan 13 6.558.274.1934.
[3] V& an phi:

[3.1] Vé dn phi din s so tham:

Ba P6 Thi Phuong M phéi chiu an phi cta tong sé tién yéu cau khong
dugc chdp nhan 1a 6.558.274.193d; voi sb tién an phi 1a: 112.000.000d4 +
(2.558.274.193d x 0,1%) = 114.558.274d. Tuy nhién, do ba M la ngudi cao tudi
va cO don xin mién 4n phi nén duwoc mién an phi dan su theo quy dinh tai Piéu 2
Luat ngudi cao tudi nam 2009.

Cong ty X phai chiu an phi trén tong s tién phai thanh toan cho nguyén
don 6.867.019.719d véi s6 tién &n phi 1a: 112.000.000d + (2.867.019.719d *
0,1%) = 140.670.197d (Mot traim bén muoi triéu, Sdu trim bay muoi nghin, mot
tram chin muoi bay dong).

[3.2] Vé nghia vu chiu an phi phiic tham:

Do ban an so tham bi sira nén ngudi khang cao khong phai chiu an phi dan
su phuc tham.

Dé nghi cia dai dién Vién kiém sat nhan dan Thanh phd Ha Noi khdng
phu hop véi Hoi dong xét xtr nén khong duoc chap nhan.

TU nhitng nhan dinh trén, HO1 déng xét xur théy can stra ban 4n so thAm
theo nhan dinh trén.

Vi cac € trén,

QUYET PINH

Can cu:

- Diéu 13, Diéu 149, Diéu 360, Diéu 418, Diéu 422, Diéu 428, Diéu 429,
khoan 2 Diéu 468 B¢ luat dan sy nim 2015;

- Khoan 2 Piéu 16, Piéu 21, Piéu 22, Piéu 23 Luat kinh doanh bat dong
san 2014;

- Piéu 118, 119, 121 Luat nha ¢ 2014;
- Piéu 2 Luat nguoi cao tudi nam 2009.

- Khoan 3 Diéu 26; khoan 1 Diéu 39, Piéu 147; Piéu 271, Diéu 273,
khoan 2 biéu 308 B0 luat To6 tung dan su;
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- Nghi quyét sb: 326/2016/UBTVQHI14 ngiay 30/12/2016 ctia Uy ban
thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va su
dung an phi va 1€ phi Toa an.

Xur:

Chép nhan mot phan khang cdo cta ba DS Thi Phuong M va 6ng Nguyén
Ngd V; sira Ban 4n so tham sb 30/2022/DS-ST ngay 14/9/2022 cua Toda an nhin
dan quan H, thanh ph Ha Noi, cu thé:

1. Chap nhan mot phan yéu cu khoi kién ctia ba DS Thi Phuong M.

Cham dit Hop dong mua ban cin hd chung cu s6 $12101 va Hop ddng mua
ban can ho chung cu s6 $12103 duoc ky két gitta ba D6 Thi Phuong M va Cong ty
cd phf?m dau tu xay dung X vé viéc mua ban cdn ho sb 03, tﬁng 21, toa nha thudc
nha chung cu Dy an “Nha & cao téng két hop dich vu thuong mai” tai 16 dat
I.LA.23CT, 6 dat I.A.23 khu d6 thi L (giai doan II), phudng Pva phudng X, quan
B, thanh phb Ha Noi.

1.1. Cong ty co phan dau tu xay dung X phai thanh toan cho ba B3 Thi
Phuong M sb tién ba M d& thanh toan dé mua hai can ho 14 5.938.117.2744 (
nam ty,chin trim ba muoi tam triéu, mot trim muoi bay nghin, hai trim bay
muoi tu d6ng).

1.2. Cong ty co phan dau tu xay dung X phai thanh toan cho ba B3 Thi
Phuong M sb tién phat vi pham 16% tong gia tri hop dong l1a: 928.902.445d
(chin tram hai muoi tam triéu, chin tram linh hai nghin, bén trim bon nim dong).

Téng sb tién Cong ty cd phan dau tu xdy dung X phai thanh toan cho ba
Do Thi Phuong M la 6.867.019.719d (sau ty, tam trim sau muoi bay triéu,
khong tram muoi chin nghin, bay trim mudi chin dong).

2. Khong chap nhan c4c yéu cau khac cua ba DS Thi Phuong M vé viéc
thanh toan cac khoan tién (tinh dén ngay xét xtr) gom: 1/Y&u cau boi thuong tién
|4i, tién phat cho khoan vay ngoai dé thanh toan 95% gia tri hop dong tam tinh
dén 05/2023 1a 1.441.793.6284d; 2/Yéu cau bdi thuong thiét hai 1a khoan 1oi truc
tiép dang 1& duoc hudng trong khoang thoi gian tir ngdy 29/09/2019 dén
29/03/2023 véi s6 tién 3.035.636.053d; 3/ Yéu cau tinh 1di ciia cac khoan tién
gbc da thanh todn, tién phat vi pham hop dong tam tinh dén 5/2023 voi sb tién
2.080.844.512d .Tong s6 tién khong dugc chdp nhan 1a 6.558.274.193d (sau ty,
nam trim nim muoi tam triéu, hai trim bay muoi bén nghin, mot trim chin
muoi ba dong).

3. V& 4an phi: Ba B Thi Phuong M dugc mién ndp tién an phi so thim va
khong phai chiu an phi phuc tham.
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Cong ty c6 phan dau tu xay dung X phai nop an phi 1a 140.670.197d (mot
tram bén muoi triéu, sau trim bay muoi nghin, mot trim chin muoi bay dong).

Ké tir ngay ban an, quyét dinh c6 hiéu luc phéap luat (ddi véi cac truong
hop co quan thi hanh an ¢6 quyén cha dong ra quyét dinh thi hanh 4n) hodc ké tur
ngay c6 don yéu cau thi hanh an cua nguoi duoc thi hanh an (di véi cac khoan
tién phai tra cho nguoi dugc thi hanh an) cho dén khi thi hanh an xong, bén phai
thi hanh 4n con phai chiu khoan tién 1di cua sb tién con phai thi hanh an theo
muee 13i suét quy dinh tai khoan 2 Diéu 468 cta Bo luat Dan sy nam 2015.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 ctia Luat Thi
hanh an dan su thi nguotl dugc thi hanh 4n dan sy, nguoi phai thi hanh 4n dan sy
c6 quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, ty nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 ctia Luét
Thi hanh an dan sy; thot hi€u thi hanh an dugc thuc hién theo quy dinh tai biéu
30 cua Luat Thi hanh an dan su.

Ban 4n phtic thAm c6 hiéu lyc thi hanh ké tir ngay Toa tuyén an./.

THANH VIEN HQOI PONG XET XU  THAM PHAN - CHU TQA PHIEN TOA

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKS NDTP Ha Noi; THAM PHAN - CHU TQA PHIEN TOA
- TAND quén H;

- Chi cuc THADS quén H;
- Cac duong su;

- Luu ho so.

Nguyén Thu Hong
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THANH VIEN HQOI PONG XET XU  THAM PHAN - CHU TQA PHIEN TOA
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THANH VIEN HQI PONG XET XU  THAM PHAN - CHU TQA PHIEN TOA

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- VKS NDTP Ha Noi; THAM PHAN - CHU TQA PHIEN TOA
- TAND quén H;

- Chi cuc THADS quén H:
- Cac duong su;

- Luu ho so.

Nguyén Thu Hong
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THANH VIEN HQI PONG XET XU  THAM PHAN - CHU TQA PHIEN TOA
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Noi nhan: TM. HQI PONG XET XU PHUC THAL

- VKS NDTP Ha Noi; THAM PHAN - CHU TQA PHIEN TOA
- TAND huyén Mé Linh;

- Chi cuc THADS huyén M¢ Linh;
- Cac duong su;

- Luu ho so.

Nguyén Thu Hong
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